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GARRISON DIVERSION CONSERVANCY DISTRICT 

RED RIVER VALLEY COMMITTEE 
Fargo Commission Chambers 

February 5, 2021 

Garrison Diversion Conservancy District’s Red River Valley Committee met on February 5, 
2021, at the Fargo Commission Chambers. The meeting was called to order by Chairman Greg 
Bischoff at 11:55 a.m. 

DIRECTORS PRESENT 

Board Chairman Alan Walter 
Committee Chairman Greg Bischoff 
Director Jay Anderson 
Director Roger Fenstad (by conference phone) 
Director Bill Krivarchka 
Secretary Duane DeKrey 

OTHERS PRESENT 

Steve Metzger, Director, Foster County, Garrison Diversion Conservancy District, Carrington, 
North Dakota 

Merri Mooridian, Administrative Officer, Garrison Diversion Conservancy District, Carrington, 
North Dakota 

Kip Kovar, District Engineer, Garrison Diversion Conservancy District, Carrington, North Dakota 
Kimberly Cook, Communications Director, Garrison Diversion Conservancy District, Carrington, 

North Dakota 
Lisa Schafer, Executive Assistant, Garrison Diversion Conservancy District, Carrington, North 
    Dakota 

Tami Norgard, Vogel Law Firm, Fargo, North Dakota 
Steve Burian, Burian & Associates, Grand Forks, North Dakota 
Paul Boersma, Black & Veatch, Milwaukee, Wisconsin (by conference phone) 

The meeting was recorded to assist with compilation of the minutes. 

READING OF THE MINUTES  

Motion by Director Anderson to dispense with a reading of the September 28, 2020, Red 
River Valley Committee minutes and approve them as distributed. Second by Director 
Bischoff. Upon voice vote, motion carried. 
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RRVWSP UPDATE 
 
Early Out Construction 
 
Kip Kovar, District Engineer, Garrison Diversion, updated the committee on the Missouri River 
intake project under construction and urged the committee members to visit the site near 
Washburn once the weather warms up.  
 
Mr. Kovar stated the 60 percent plans and specifications for the Missouri River Intake were 
recently received on the screens and tunnels. This project should wrap up in March. 
 
Mr. Kovar added the advertisement for the discharge structure went out in the papers today. It is 
also available on Quest, which is an electronic bidding site. Bid opening will be held March 4.  
 
Transmission Pipeline East, Contract 5A 
 
Mr. Kovar informed the committee there are three parcels remaining requiring completed 
easements on the Foster County pipeline segment.  
 
Mr. Kovar said the Red River Valley Committee members heard the report from Black & Veatch 
at the Lake Agassiz Water Authority Board meeting earlier today regarding the low bidder (SJ 
Louis Construction) on the Transmission Pipeline East, Contract 5A, and the issues regarding a 
particular tunneling project performed by SJ Louis.  
 
Paul Boersma, Black & Veatch, participating by conference phone, spoke in generalities and 
specifics regarding SJ Louis Construction. He provided examples from prior projects where the 
work was done in an unsatisfactory manner.  
 
Mr. Boersma stated that SJ Louis is a contractor who Black & Veatch has struggled with 
significantly on various projects. They have been late, and many times show up at the project 
with their attorney.  
 
Mr. Boersma commented that Black & Veatch is managing a $200 million pipeline project in the 
Milwaukee area where Black & Veatch is the construction manager; not the designer. Black & 
Veatch has bid three projects so far.  SJ Louis has been low on three out of the four projects 
and has won three out of the four. On one of the projects, Black & Veatch already sees a 
potential legal issue between the owner and SJ Louis. 
 
Mr. Boersma stated the upside of SJ Louis is they have shown themselves to be a very 
competitive bidder; although, there are examples of bad experience and issues with regard to 
reputation widely shared by other communities in and outside of North Dakota.  
 
Mr. Boersma said more specifically to the qualifications, Black & Veatch requested a two-part 
qualification statement. One set of qualifications was to be a general contractor. SJ Louis 
provided sufficient information on to establish, at least superficially, that it meets the 
qualifications as a general contractor. The second set of qualifications is  for the tunneling 
contractor. Black & Veatch’s requirements   specified that there needed to be two successful 
projects completed with a particular diameter tunnel, length of tunnel, type of soil, and previous 
use of a type of soil boring machine. 
 
SJ Louis submitted five projects. Three of the projects clearly did not meet the minimum 
requirements. Of the two remaining projects, one was located in Des Moines, Iowa. SJ Louis  
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met, strictly speaking, the minimum criteria for soil types, type of soil boring machine, diameter 
of the tunnel, length of tunnel, etc., but when Black & Veatch’s tunneling engineer checked with 
Des Moines, they indicated that the project was not successfully completed.  Des Moines was 
very unhappy with the performance of SJ Louis. SJ Louis was tunneling underneath a railroad. 
Union Pacific lost confidence in SJ Louis’ ability to complete the tunnel, and ultimately, the 
tunnel ended up being completed by a different contractor.  
 
Mr. Boersma stated the City of Des Moines’ comments included in Black and Veatch’s 
recommendation letter is language approved by Des Moines. The question before Garrison 
Diversion will be whether to disqualify SJ Louis since they do not have two successful tunneling 
projects to qualify for consideration. A copy of Black & Veatch’s recommendation letter is 
attached to these minutes as Annex I.  

 
Director Fenstad asked if the language in state law stipulates the award must go to the lowest, 
most qualified bidder.  
 
Tami Norgard, Vogel Law, replied no. The award would go to the lowest responsible bidder. The 
bid advertisement includes pre-qualification requirements; therefore, the contractor must qualify 
by meeting these standards.  
 
Ms. Norgard said the question now is whether to disqualify SJ Louis due to one of the two 
projects referenced by SJ Louis not meeting these standards as a successfully completed 
project.  Then there is the determination as to whether SJ Louis is the lowest responsible 
bidder.  
 
Ms. Norgard said there is a lot of discretion in the decision-making process if there is a 
reasonable basis to deem SJ Louis not responsible based on these recommendations and 
based on the lack of successful completion of one of the referenced projects.  
 
Ms. Norgard suggested if, after the special board meeting on February 9, 2021, the Garrison 
Diversion board determines not to award the contract to SJ Louis, a letter be prepared to SJ 
Louis stating SJ Louis Construction was found unqualified to perform the tunneling on the 
RRVWSP based upon them only providing one example of a successfully completed qualifying 
project. The letter should also state Garrison Diversion is not disqualifying SJ Louis as a general 
contractor and indicate SJ Louis is welcome to bid on future aspects of the RRVWSP.  
 
Motion by Director Fenstad to recommend the RRVWSP Transmission Pipeline East, 
Contract 5A, including Alternate 1 and Alternate 2, be awarded to Garney Companies, 
Inc. contingent upon the State Water Commission’s increased funding approval to the 
full board. Second by Director Krivarchka. Upon roll call vote, the following directors 
voted aye: Anderson, Bischoff, Fenstad, Krivarchka and Walter. Those voting nay: none. 
Motion carried.  
 
RRVWSP Work Plan Update 
 
RRVWSP 2021 Work Plan  
 
Mr. Kovar stated it was suggested adding the installation of additional pipe to the 2021 
RRVWSP Work Plan if there is funding available. This has now been added to the work plan.  
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Merri Mooridian, Administrative Officer, Garrison Diversion, stated a $30 million, $40 million and 
$50 million state cost share was requested by the legislature and created for the RRVWSP. The 
$30 million becomes a $40 million work plan with local cost share. Basically, the only 
construction done would be the intake screens and tunnels, work would also be done on land 
acquisition and some continued design. The $40 million becomes $53 million. A small amount 
of pipe could be added to that. The $50 million becomes $67 million and the additional is all 
pipe. 
 
Ms. Mooridian reported the State Water Commission meets on February 11, and there is a 
placeholder for Garrison Diversion to present a request for additional dollars.  
 
ENDAWS 
 
Mr. Kovar stated with the signing of the Record of Decision on the Eastern North Dakota 
Alternate Water Supply (ENDAWS) hopefully work can begin on design at some point.  He 
added the document is in place with the Bureau of Reclamation to include ENDAWS, and the 
key structure for the water is almost set.  
 
OTHER 
 
There being no further business to come before the committee, the meeting was adjourned at  
12:50 p.m. 
  

 
(SEAL) 
 
 
 
 
 
Greg Bischoff, Chairman Duane DeKrey, Secretary 



Tami Norgard
Direct Dial: 701.356.6309  |  tnorgard@vogellaw.com 

218 NP Avenue  |  PO Box 1389  |  Fargo, ND 58107-1389 

Phone: 701.237.6983  |  Fax:  701.237.0847  |  Toll Free:  800.677.5024 

Fargo  Bismarck  Moorhead Minneapolis  Grand Forks www.vogellaw.com 

February 17, 2021 

Richard G. Jensen 
Fabyanske, Westra, Hart & Thomson 

333 South Seventh Street 

Suite 2600 

Minneapolis, MN 55402 

Via email 

Re: S.J. Louis Objection to Garrison Diversion Conservancy District Contract Award 

Dear Mr. Jensen: 

This Firm represents the Garrison Diversion Conservancy District (“Garrison Diversion”).  We are 
in receipt of your letter of February 11, 2021, regarding S.J. Louis Construction, Inc.’s (“SJL”) 

Objection to the Garrison Diversion’s Award of the RRVWSP Transmission Pipeline East, Contract 

5A Project (the “Project”).   

Garrison Diversion was created in 1955 with one of its primary purposes as delivering water from 

the Missouri River to eastern North Dakota.  The Red River Valley Water Supply Project 

(“RRVWSP”) is of immense importance to North Dakota since it will be a supplemental water 

supply in regions where up to 50% of North Dakota residents reside. RRVWSP is a scrutinized, 
time-sensitive project that has battled federal lawsuits and been a regular topic at the State Water 

Commission and the State Legislature for years, due to the need for the project and the significant 

State cost-share funding.  The Project for which SJ Louis was the apparent low bid is among the first 

of multiple RRVWSP construction projects and contains some of the most complex tunnel boring 

activities that will be installed in over 100 miles of pipeline. The RRVWSP will be under a 

microscope from project opponents, as well as financially conservative funding entities.  The Project 

qualification specifications, particularly with respect to the tunnel boring, were drafted to reflect a 

high standard to make sure the RRVWSP does not meet the same fate as the Southwest Pipeline 
Project, which has two tunneling machines currently left buried underground due to construction 

issues.   

Garrison Diversion understands and respects SJL’s position; however, it respectfully disagrees that 

the award of the Project to the second lowest bidder was in error.  Garrison Diversion used reasoned 

analysis to reach its conclusion and stands by its determination.  

Annex I
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I. GARRISON DIVERSION’S PROCESS TO ANALYZE THE APPARENT LOW

AND SECOND APPARENT LOW BIDS.

Garrison Diversion required bidders to provide relevant Project information to allow their 

qualifications to be assessed. Specification Section 00 45 20, the General Contractor Qualification 

Form, required general contractors to have the following qualifications: 

 A minimum of 10 years of experience installing large diameter steel pipe.

 At least three successfully completed projects within the last 10 years with these

characteristics:

 Projects must have been at least 10,000 feet in length.

 They must have included installation of 42-inch or larger diameter pipe.

 Projects must have included steel pipe handling and installation.

A critical part of the Project is the trenchless crossing of U.S. Highway 52/281 and the Red River 

Valley and Western Railroad. Due to this fact, Specification Section 00 45 21, the Tunneling 

Contractor Qualification Form, was included in the specifications requiring the tunneling 

contractor/subcontractor to have the following minimum qualifications: 

 At least 10 years of experience tunneling using similar equipment to that specified for

this Project.

 Two successfully completed projects within the last 10 years with these characteristics:

 Projects must have been at least 300 feet in length.

 They must have included installation of 66-inch or larger diameter tunnels.

 Projects must have used similar machines to what is required for this Project.

 A referenced project must have one 300-ft tunneling drive in glacial till geology in

the past 10 years.

Upon determining SJL was the apparent low bid, Garrison Diversion’s Project engineer, Black & 

Veatch (“B&V”), began analyzing and evaluating the information your client provided.  B&V 

Annex I
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contacted SJL via phone January 29, 20211 to seek more information regarding SJL’s qualifications. 

To avoid miscommunication and confirm SJL’s responses, B&V subsequently emailed its summary 

of the conversation, along with further follow-up questions, to SJL on February 2.  SJL responded 

accordingly on February 3.  (Exhibit 1). 

1. February 2:  B&V contacts the Des Moines Wastewater Reclamation Authority

Project.

On February 2, B&V contacted your client’s identified references to confirm the information 
provided by SJL was accurate.  With respect to the Des Moines Wastewater Reclamation Authority 

(“WRA”) project (the “WRA project”), B&V called and left a voicemail for Nick Carter, WRA 

Wastewater Facilities Engineer, about the WRA project.  B&V subsequently followed up by email 

to Mr. Carter, and B&V spoke with Mr. Carter that day.  B&V then summarized its conversation 

with Mr. Carter in an internal email: 

Below are some notes from my discussion this morning with Nick Carter with the Des 

Moines Wastewater Reclamation Authority. Overall negative feedback on this project. 

 Nick indicated his overall impression of SJ Louis was negative. They had to

abandon a tunnel that was to be constructed under the Union Pacific Railroad Tracks

under their contract, which was later completed by another contractor. This

obviously cost the Des Moines WRA alot of money.

 Nick noted a revolving door of PMs on the project for SJ Louis.

 Nick noted a lack of dewatering and overall quality of work with SJ Louis versus

other contractors.

 For another tunnel on the project, SJ Louis decided to extend a tunnel in lieu of

performing open cut construction. This tunnel collapsed and caused a water main to

break, which flooded several basements in the area. This also required the street to

be reconstructed with the settlement.

 The trenchless crossings were as follows on the project:

o 1 – 50’ Planned, but SJ Louis Extended the tunnel into the open cut. This is

one that failed and caused damage as noted above.

1 All dates are 2021, unless otherwise indicated. 

Annex I
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o 2 – 200’ Under Road – OK

o 3 – 200’ Under Road  - OK

o 4 – 95’ – OK

o 5 – 236’ – OK

o 6 – 52’ – OK

o 7 – 205’ Under RR – SJ Louis did not complete and abandoned this as noted

above.

 Geology was alluvium, but they did encounter cobbles and boulders during

tunneling. Bid allowance was used to handle 19 boulders.

 SJ Louis utilized at boring machine that was described by Nick as a jack and bore

machine. It did have bolt on doors to close off water, but that proved to be

unsuccessful.

(Exhibit 2). 

2. February 3:  B&V provides a status update to Garrison Diversion re its review

of SJL’s qualifications.

The Project specifications required tunneling bidders to use a Microtunneling Boring Machine 

(“MTBM”), an Earth Pressure Balance Machine (“EPBM”), or “similar” equipment.  SJL identified 

it planned to use an Akkerman Model 840B-II (96” OD) EPB/open mode machine.  While this 

machine did not meet the exact specifications, B&V reviewed SJL’s information about the specified 
boring machines as compared to the proposed machine and determined it would meet the 

specifications.   

B&V told Garrison Diversion at the February 3 meeting it had received negative feedback from the 

WRA about SJL’s performance on the WRA project.  B&V explained the information it had received 

to Garrison Diversion.  By this time, SJL had provided B&V a 2017 letter from a B&V engineer, 

Tim Engemoen, regarding a project SJL performed for the City of Grand Island, Nebraska.  Mr. 

Engemon’s letter stated the project was successful, and he would recommend SJL on future projects. 

Given the conflicting information about SJL, Garrison Diversion, counsel for Garrison Diversion, 

and B&V wanted to gather further information about the WRA project, the Grand Island project, as 

well as other recent B&V tunneling projects SJL had performed to see if the WRA project was 

simply an aberration. Garrison Diversion also asked AE2S, one of B&V’s engineering 

subconsultants, to provide information about its experiences with SJL.   

Annex I
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On February 4, B&V contacted Mr. Carter at the WRM again, seeking more information about the 

WRM project and the boring machine SJL used.  B&V emailed Mr. Carter a summary of their 

telephone conversion to again avoid miscommunication. (Exhibit 3).  B&V sent Mr. Carter a revised 

summary of their discussion about SJL for Mr. Carter and WRA’s legal staff to review.  (Id.)  WRA 

then edited the summary, and send back a Word version in track changes, which ultimately read as 

follows:  

- S.J. Louis Construction did not complete the  trenchless crossing under the Union Pacific
Railroad (Tunnel #7) associated with the WRA Eastside Interceptor, Phase 27, Segment

4  Project for the Des Moines Metropolitan Water Reclamation Authority (WRA). During

construction of this tunnel, the Union Pacific Railroad had concerns with soil stability and

dewatering performed by S.J. Louis Construction and stopped S.J. Louis Construction from

proceeding on the work. Ultimately, the WRA chose to eliminate tunnel #7 from the project

due to the concern that S.J. Louis Construction would not be able to successfully complete

tunnel #7 if allowed to resume construction. This trenchless crossing was later completed

by another contractor as a part of the WRA Eastside Interceptor, Phase 27, Segment 4A
Project.

- The geology encountered by S.J. Louis Construction during construction of these trenchless

crossings was alluvium and cobbles and boulders were encountered during tunneling. SJ

Louis Construction utilized jack and bore equipment to construct these trenchless crossings

and the jack and bore equipment included the capacity to install bolt on doors to close off

groundwater if such was encountered.

- The WRA noted what it believed to be performance issues on the other trenchless crossings

completed by S.J. Louis on this project. The WRA also noted there were several different
project managers assigned by S.J. Louis Construction during the performance of the

project.

(Exhibit 4). 

3. B&V subsequently provided Garrison Diversion additional information about

its internal discussions about recent SJL projects.

As noted, B&V was requested during the February 3 meeting to ask its internal engineers about other 

recent SJL tunneling projects.  The information B&V gleaned from those projects was provided to 

Garrison Diversion and are summarized below:  

Annex I
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 SJ Louis Construction of Texas was the contractor on the Mill Creek Regional

WWTP Effluent Tunnel Project for Johnson County Wastewater (Kansas).

o The contract had a substantial completion date of December 17, 2013.  Due to

delays in the contractor’s performance the project finished significantly late with a

substantial completion date of May 8, 2015.

o The project was impacted by turnover in management staff and craft at the site and

resulting production challenges.
o Towards the end of the project SJ Louis provided notification of claims in excess of

$7M (>20% of contract value).  The vast majority of the claims were denied and the

final contract price was below the original bid amount due to LDs.

 SJ Louis was a contractor with WaterOne of Kansas for a segment of the Hedge Lane

project.  The project was about 16,000 feet of 60” steel pipe and 42” bar wrap concrete

cylinder pipe.  Contract value was approximately $11 million including five separate

tunnels of railroad, interstate, etc. crossings.

o Tunnels:  SJ Louis had some issues with tunnel vertical alignment and also with

pushing pipe into completed casings. In one case, their casing spacers that failed

causing pipe coating damage and some pipe had to be repaired and some
replaced.  The Owner was disappointed in their progress with tunnels.

o Schedule: In general, SJ Louis waited until it was clear they would not meet

substantial completion just before the date arrived, then would submit claims for

things that occurred months before hoping to add days to their contract.  The timing

of these claims did not meet contract requirements for timeliness.

o Project Management: SJ Louis had frequent turnover of both office and field project

management which was not ideal for continuity of communications on the

project.  By contrast, the other two contractors on the other two segments of Hedge
Lane both kept the same personnel through the duration of the project.

 B&V also informed Garrison Diversion of other projects that B&V was involved in, such as

a project in Nebraska, where the SJL received positive reviews and the work was
successful.

4. AE2S subsequently provided Garrison Diversion additional information about

its recent experiences SJL projects.

As a subcontractor to B&V on the Project, AE2S was asked during the February 3 meeting to provide 

information about recent experiences on SJL projects.  In response, AE2S provided Garrison 

Diversion the following summary:  

Annex I
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Project Name:   30” Sunset Reservoir Transmission Line Improvements Project 

Owner:   City of Mandan 

Contract Amount: Approx. $3.3M 

Project Summary: 

A. The 30” Sunset Reservoir Transmission Line conveys potable water from the

Mandan Water Treatment Facility to the Sunset Reservoir approximately 2
miles away.  This project replaced portions of the original PCCP installation.

B. Major components of the pipeline portion of the Project included:

1. Approximately 8,800 l.f. of 30-inch Transmission Line

i. 30” C900 DR21 PVC (push-on joint) 7247 ft

ii. 30” C900 DR21 PVC (restrained) 1185 ft 

iii. 30” DIP (restrained) 353 ft 

iv. 24” DIP (restrained) 40 ft 
v. 20” DIP (restrained) 30 ft 

2. New air release valve and vault installations.

3. New gate valves and other appurtenances.

4. BNSF railroad crossing.  Reused existing casing pipe, installed new carrier

pipe.

5. Highway 1806 crossing.  Reused existing casing pipe, installed new carrier

pipe.
6. Missouri West bypass connection.

7. Site Work and Restoration.

Contractor Performance: 

 SJL PMs (total of 4 to date) – significant PM turnover.

o Zach Smalley (September 2018 to November 2018)

o Ethan Tramp (November 2018 to August 2020)

o Steve Keuchle (September 2020 to January 2021)

o Matt Rugloski (1/15/21 – present)

 Schedule

Contract Original Current Actual 

Milestone #1 

(WTP work) 

12/01/2018 12/01/2018 12/24/2018 

Milestone #2 

(pumps) 

03/30/2019 03/30/2019 April 2019 

Substantial 11/20/2019 11/27/2020 12/21/2020 

Annex I
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Final 6/15/2020 6/15/2021 TBD 

o Milestone #1 Comments

 Completed 3 weeks past deadline.

 Ultimately the pipe was installed but warranty issue with backfill not

meeting compaction still being tracked.

o Milestone #2 Comments
 No issues.

o Substantial Completion Comments

 Shifted one year due to easement issue - no fault of Contractor.

 SJL PM changed in the fall 2020.

 SJL missed substantial completion by three (3) weeks.

o Final Completion Comments

 TBD

 Change Orders

o Multiple SJL claims submitted in fall 2018.

 Claims included field conditions and items SJL felt were conditions
not clearly covered by Contract Documents.  Note many items

claimed were not allowed by Contract, including standby time and

mark-up on non-allowed items.

 2019.02.14 meditation requested by SJL.

 2019.07.03 negotiated settlement between City and SJL.

 Contractor Performance on project

o Poor pipeline backfill compaction of fall 2018 work.  Balance of work

generally satisfactory.

o Claims seemed to be dependent on the SJL PM at the time during the project.

5. Vogel Law Firm also provided Garrison Diversion additional information about

its research about SJL.

Vogel conducted research to learn more about SJL’s performance via court and internet searches.  It 

found the following information, which was provided to Garrison Diversion. 

 Garcia v. Kellogg, Brown, & Root Services, Inc. et al.

○ SJ Louis employee killed in Texas while operating tunnel-boring machine on

behalf of SJ Louis.

Annex I
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○ OSHA found the conveyor on the tunnel-boring machine was unstable

(determined to be a “serious” violation); determined “[S.J. Louis] [did] not

ensure that all conveyors in use [met] the applicable requirements for design,

construction, inspection, testing, maintenance, and operation.”

 Waller Creek Tunnel, Texas.

○ City terminated contract and banned SJ Louis from bidding on city projects for

three years.

○ City sued for $22.3 million for work defects.

○ Tunnel defects reduced safety and effectiveness by two thirds and shortened

life expectancy.

○ Tunnel originally estimated to cost $25 million, expected to cost $163 million.

○ Link has video quoting City official and SJ Louis attorney.

https://spectrumlocalnews.com/tx/austin/news/2018/03/26/waller-creek-

tunnel-contractor-loses-court-fight#

6. The Lewis & Clark Regional Water System project in South Dakota.

As background research on SJL was being conducted, Garrison Diversion became aware of dispute 

SJL had with a neighboring water system.  A 2020 article in the Sioux Falls Argus Leader described 

a lawsuit SJL filed against the Lewis & Clark Regional Water System project in South Dakota. The 
article stated the project finished approximately 6 months behind schedule, and quoted Troy Larson, 

the executive director of the Lewis & Clark, as stating “No construction project has gone worse that 

this one, hands down, not even a close second-place.”   

https://www.argusleader.com/story/news/2020/01/23/lewis-clark-contractor-tangle-over-money-

project-delays/4546083002/ 

In sum, there was nothing arbitrary about Garrison Diversion’s process to analyze the qualifications 

of SJL.2 Garrison Diversion began by evaluating the proffered qualification forms provided by SJL. 
Upon reviewing those forms, questions arose about whether the tunnel boring machine SJL proposed 

to use satisfied the specifications.  After research, review, and analysis, B&V ultimately determined 

the proposed machine did satisfy the specifications.  Garrison Diversion engaged B&V to assist 

2 The same process was used to evaluate the qualifications of the second apparent low bidder. 

Annex I
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Garrison Diversion in the design, administration, and management of this Project and accepted that 

professional recommendation. B&V’s evaluation of the qualification forms also brought up 

significant issues that all factor into Garrison Diversion’s legal requirement to award the bid to the 

lowest responsible bidder. 

II. THE GARRISON DIVERSION BOARD CONSIDERS THE ASSEMBLED

INFORMATION ABOUT  SLJ.

As is clear from above, Garrison Diversion was repeatedly involved with B&V’s evaluation of SJL, 

including Garrison Diversion staff and their Board Leadership.  On February 5, the Board’s Red 

River Valley Committee heard the information from engineers and approved a motion to make the 

recommendation to the Garrison Diversion Board to award the contract to Garney as the lowest 

responsible bidder who met qualifications.  February 9, Garrison Diversion held a special meeting 

of the full Board for the purpose of awarding the Project.  During that meeting, B&V, legal counsel, 

and Garrison Diversion staff provided a detailed explanation of the collective findings and analysis, 
including summaries of information outlined above.  Ultimately, B&V recommended to Garrison 

Diversion that it (1) determine SJL’s bid did not meet the minimum qualifications of successful 

completion of two tunneling projects meeting certain criteria, and (2) SJL does not satisfy the lowest 

responsible bidder criteria as set forth in the North Dakota Century Code.  After discussion, Garrison 

Diversion agreed with B&V’s recommendation. 

III. RESPONSE TO SJL’S LETTER.

SJL’s letter asserts the WRA project was a successful project since one tunnel in question was 
removed from the WRA project. SJL states Tunnel No. 7 was not in SJL’s qualification statement. 

This assertion ignores a number of salient points. The WRA Des Moines project was indeed included 

in the qualification submittal, with SJL identifying WRA Eastside Interceptor Project, Phase 27, 

Segment 4, as the project.  When B&V first emailed WRA to discuss this project, the email subject 

line was “SJ Louis Reference for Trenchless Construction on WRA Eastside Interceptor, Phase 27, 

Segment 4.”  As described above, WRA subsequently informed Garrison Diversion—in a writing 

reviewed by its attorney—about SJL’s failure to successfully complete this specific project. WRA 

stated, “S.J Louis Construction did not complete the trenchless crossings under the Union Pacific 
Railroad (Tunnel #7) associated with the WRA Eastside Interceptor, Phase 27, Segment 4 Project 

for the Des Moines Metropolitan Water Reclamation Authority.”  

Garrison Diversion used a reasoned process and exercised due diligence in determining SJL did not 

satisfy the minimum qualifications. Garrison Diversion was explicitly told in writing SJL did not 

successfully complete the WRA project.  While your client may disagree with Garrison Diversion’s 

determination, “[p]ublic agency discretion is sufficiently broad that one court has said that a public 

agency ‘has the right to be wrong, dead wrong, but not unfairly, arbitrarily wrong.’”  Evaluation of 
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Bidder Responsibility—Public Agency Discretion in Judging Bidder “Responsibility,” 1 Bruner & 

O'Connor Construction Law § 2:112 (quoting Housing Authority of City of Opelousas, La. v. Pittman 

Const. Co., 264 F.2d 695, 703 (5th Cir. 1959)).  SJL can certainly disagree with the WRA staff’s 

assessment of SJL’s work on that project, but Garrison Diversion has every right to rely on the 

information they transparently received through an acceptable, diligent inquiry. 

The information gleaned during the qualification process bears directly on Garrison Diversion’s 

legal obligation to award public bids to the lowest responsible bidder.  North Dakota law is clear 

that the lowest responsible bid criteria extends beyond monetary considerations, stating:  

[T]he law provides that the lowest responsible bid must in all cases be accepted.  It is

well recognized that a responsible bid involves the elements of the ability, capacity,

reputation, experience, and efficiency of the bidders.  Responsibility must be

determined as well as the pecuniary amount.

Chaffee v. Crowley, 190 N.W. 308, 308 (N.D. 1922).  The Court more recently reaffirmed this long-

standing precedent.  See Baukol Build., Inc. v. Cnty. of Grand Forks, 751 N.W.2d 191, 200 (N.D. 

2008) (County’s discretion to determine the lowest responsible bidder allows consideration of the 
date of completion, the bidder’s ability, capacity, reputation, experience, and efficiency, in addition 

to bid price).   

As SJL correctly states, a public body must employ a decision-making process rationally designed 

to evaluate a bidder’s responsibility.  See 1 Bruner & O'Connor Construction Law § 2:112. 

Requiring a listing of experience criteria and other factors that will be taken into consideration in 

determining bidder responsibility is a satisfactory decision-making process.  Id.  Specification 

Section 00 45 20 required certain criteria and qualifications be submitted to determine bidder 
responsibility.  The specifications made clear that in evaluating bids, an investigation into the 

responsibility of bidders would be performed. Here, the review process underscored substantive 

issues bearing directly on SJL’s ability, reputation, and experience as a tunnel contractor.  As 

described above, Garrison Diversion was informed of specific instances of, for example, 

unsuccessful tunnel boring projects, excessive project manager turnover, projects going beyond 

completion dates.  Garrison Diversion considered those concerns and exercised its discretion to 

determine SJL was not the lowest responsible bidder.  Garrison Diversion’s decision was not based 

on an arbitrary process. Rather, bidder responsibility was based on strict requirements B&V 

determined were necessary for successful completion of the Project. 

In sum, Garrison Diversion followed a rational process in making its determinations. While the SJL 

letter correctly notes Garrison Diversion “may” allow SJL to submit an acceptable substitute 

replacement tunneling subcontractor, that decision is within Garrison Diversion’s discretion.  There 

is no requirement that SJL be allowed to substitute another subcontractor.  Furthermore, it is 
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questionable whether this provision is applicable here since SJL did not indicate it would subcontract 

the tunneling work in its bid.  We note that the RRVWSP has many more segments to be bid. 

Garrison Diversion urges SJL to accept the results of this determination by the Board regarding 

SJL’s qualifications as a tunnel contractor, and continue to bid on future segments of the RRVWSP 

in its general contractor role.  

If you have any questions, please let us know. 

Sincerely, 

Tami Norgard 
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